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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

Office of Federal Operations 

P.O. Box 19848 

Washington, D.C. 20036 



Ricky Jacko, 
Complainant, 

V. 

John E. Potter, 

Postmaster General, 

United States Postal Service, 

Agency. 

Appeal No. 01A60178 

Agency No. 4-F-945-0 136-04 

Hearing No. 3 70-2005 -00 190X 

DECISION 

Pursuant to 29 C.F.R. § 1614.405, the Commission accepts complainant's appeal from the 
agency's final order in the above-entitled matter. 

Complainant filed the captioned complaint on June 23, 2004, claiming that the agency 
discriminated against him on the bases of disability (hearing loss and post-traumatic stress 
disorder) and in reprisal for prior protected activity when: 

On April 16, 2004, the agency denied his request for reinstatement, in violation of 
his November 1990 Merit System Protection Board (MSPB) settlement agreement. 



The record reflects that the agency proposed to terminate complainant's employment in 1987, due 
to misconduct, and complainant therefore resigned. ^ Complainant filed an appeal with the MSPB , 
which was resolved by a settlement agreement, dated November 9, 1990. The settlement 
agreement contains provisions that make reference to sections of the agency's Employee and 
Labor Relations Manual (ELRM)addressing reinstatement. In the instant matter, which arose 
approximately 14 years later, complainant requests reinstatement at the Bay Valley, California 
postal facility, and the agency denied the request. 
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The agency investigated the complaint, and pursuant to complainant's request, the case was 
transferred to an EEOC Administrative Judge (A J) for a hearing. On July 7, 2005, the A J issued 
a decision without a hearing, finding no discrimination. In her decision, the AJ determined that 
no material facts were in dispute, such that summary judgment was appropriate, and then adopted 
the agency's conclusions of law as set forth in its Response to her Notice of Intent to Issue a 
Decision Without a Hearing. The AJ concluded that complainant failed to establish zprima facie 
case of discrimination based on disability or reprisal. Specifically, the AJ found that complainant 
presented insufficient evidence to show that he was substantially lunited in a major life activity 
because of his claimed disabilities, and also failed to show that similarly situated individuals who 
did not have disabilities were treated more favorably. Regarding the basis of reprisal, the AJ 
determined that complainant's claimed prior protected EEO activity actually occurred after the 
agency denied his request for reinstatement, so that this claim failed as well. 

However, even assuming arguendo that complainant established a pnmtz/ade case of disability 
discrimination, the AJ found that the agency articulated legitimate, non-discriminatory reasons 
for its decision; namely, diat his request was denied based on his unemployment for the past two 
years and his employment history at the Pleasanton Post Office, from April 1985 to August 1987, 
as contained in his Official Personnel File. Next, the AJ found complainant offered no evidence 
to show that the agency's reasons were untrue; and, no more than speculation to show that the 
denial was motivated by disability-based discriminatory animus. The A J also found no evidence 
that the agency failed to adhere to the ELRM in denying complainant's request for reinstatement. 

On August 17, 2005, the agency issued a final action, adopting the AJ's determination. 

As an initial matter, we find that to the extent that complainant is claiming that the agency's denial 
of his request for reinstatement constitutes a violation of the MSPB settlement agreement, we find 
that this is not a cognizable claim under the EEOC's regulations. Specifically, under EEOC 
regulations, a settlement agreement reached during the MSPB appeal process is not subject to the 
jurisdiction of the Commission. See 29 C.F.R. § 1614.501. Such an alleged breach is more 
properly brought before the MSPB. Therefore, we find that this claim must be dismissed on the 
grounds of failure to state a claim. See 29 C.F.R. § 1614. 107(a)(1) 

Notwithstanding the above, assuming that complainant's claim does not fall within the purview 
of the MSPB settlement agreement, and viewing it as a claun of disparate treatment, in order to 
prevail, complainant must typically satisfy the three-part evidentiary scheme fashioned by the 
Supreme Conn 'm McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Complamant must 
establish di prima facie case by demonstratmg that he was subjected to an adverse employment 
action under circumstances that would support an inference of discrimination. See Furnco 
Construction Co. v. Waters, 438 U.S. 567, 576 (1978). However, iht prima facie mquiry may 
be dispensed with in this case, as to both his claim of disability discrimination and reprisal, since 
the agency has articulated legitimate and nondiscriminatory reasons for its decision. See United 
States Postal Service Board of Governors v. Aikens, 460 U.S. 711, 713-17 (1983); Holley v. 
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Department of Veterans Affairs, EEOC Request No. 05950842 (November 13, 1997).^ To 
ultimately prevail, complainant must prove, by a preponderance of the evidence, that the agency's 
explanation is a pretext for discrimination. See Reeves v. Sanderson Plumbing Products, Inc. , 530 
U.S. 133 (2000). 

The Commission determines that there are no material facts in dispute, and that the record 
supports a finding that the responsible management officials rejected complainant's request for 
reinstatement based on information showing that he was unemployed for two years prior to his 
request, and also because of his employment record, which reflected that he resigned pending 
termination due to misconduct. We note that one of the involved management officials indicated 
that she could not return complainant to employment given that his misconduct could potentially 
be viewed as an illegal activity. We further find that complainant provides no evidence to 
demonstrate that these reasons are a pretext for disability-based discrimination or retaliation. 

In conclusion, after a review of the record in its entirety, we AFFIRM the agency's final order, 
because the Administrative Judge's issuance of a decision without a hearing was appropriate and 
a preponderance of the record evidence does not establish that discrimination occurred. 

STATEMENT OF RIGHTS ■ ON APPEAL 

RECONSIDERATION (M0701) 

The Commission may, in its discretion, reconsider the decision in this case if the complainant or 
the agency submits a written request containing arguments or evidence which tend to establish 
that: 

1. The appellate decision involved a clearly erroneous interpretation of material fact 
or law; or 

2. The appellate decision will have a substantial impact on the policies, practices, or 
operations of the agency. 

Requests to reconsider, with supporting statement or brief, must be filed with the Office of 
Federal Operations (OFO) within thirty (30) calendar days of receipt of this decision or within 
twenty (20) calendar days of receipt of another party's timely request for reconsideration. See 
29C,F.R. § 1614.405; Equal Employment Opportunity Management Directive for 29 C.F.R. Part 
1614 (EEO MD-110), 9-18 (November 9, 1999). All requests and arguments must be submitted 
to the Director, Office of Federal Operations, Equal Employment Opportunity Commission, P.O. 



^For the purpose of this analysis only, we assume, without finding, that complainant is an 
individual with a disability, as that term is defined in Section 501 of the Rehabilitation Act of 1973 
(Rehabilitation Act), as amended, 29 U.S.C. § 791 et seq. 
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Box 19848, Washington, D.C. 20036. In the absence of a legible postmark, the request to 
reconsider shall be deemed timely filed if it is received by mail within five days of the expiration 
of the applicable filing period. See 29 C.F.R. § 1614.604. The request or opposition must also 
include proof of service on the other party. 

Failure to file within the time period will result in dismissal of your request for reconsideration 
as untimely, unless extenuatmg circumstances prevented the tunely filing of the request. Any 
supporting documentation must be submitted with your request for reconsideration. The 
Commission will consider requests for reconsideration filed after the deadline only in very limited 
circumstances. See 29 C.F.R. § 1614.604(c). 

COMPLAINANT'S RIGHT TO FILE A CIVIL ACTION (S0900) 

You have the right to file a civil action in an appropriate United States District Court within 
ninety (90) calendar days fi-om the date that you receive this decision. If you file a civil action, 
you must name as the defendant in the complaint the person who is the official agency head or 
department head, identifying that person by his or her full name and official title. Failure to do 
so may result in the dismissal of your case in court. "Agency" or "department" means the 
national organization, and not the local office, facility or department in which you work. If you 
file a request to reconsider and also file a civil action, filing a civil action will terminate the 
administrative processing of your complaint. 

RIGHT TO REQUEST COUNSEL rZ1199^ 

If you decide to file a civil action, and if you do not have or cannot afford the services of an 
attorney, you may request that the Court appoint an attorney to represent you and that the Court 
permit you to file the action without payment of fees, costs, or other security. See Title VII of 
the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq. ; the Rehabilitation Act of 
1973, as amended, 29 U.S.C. §§ 791, 794(c). The grant or denial of the request is within the 
sole discretion of the Court. Filing a request for an attorney does not extend your time in which 
to file a civil action. Both the request and the civil action must be filed within the time limits as 
stated in the paragraph above ("Right to File A Civil Action"). 

FOR THE COMMISSION; 



Carlton M. Hadden, Director 
Office of Federal Operations 
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CERTIFICATE OF MAILING 



For timeliness purposes, the Commission will presume that this decision was received within 
five (5) calendar days after it was mailed. I certify that this decision was mailed to 
complainant, complainant's representative (if applicable), and the agency on: 



MAR 1 7 2006 
Date 




Equal Opportunity Assistant 
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DOCKET NUMBER 
SF07529110022 



DATE: November 9, 1990 



ORDER 



During a status conference on November 9 , 1990, the 

appellant and the agency representative agreed to settle the 

apellant's appeal on the basis of the terms set forth below. On 

ij?#'' the basis of these terras, a Board decision dismissing the appeal 

has been issued. 

The appellant and the agency representative agree chat the 
following is a complete statement of all the terms of their 
settlement agreement, reached freely and in good faith, in 
consideration of the mutual promises made below. 

-_ 1) The agency agrees to accept and consider the appellant's 
application and process it in accordance with § 873 of the 
Employment and Labor Relations Manual and provisions of Handbook 
. EL-311. 

-- . 2) The agency will also provide the appellant a copy of 
these cited povisions. 

3) The appellant will withdraw his petition before the 
Board. 

4) This agreement resolves the matters raised by the 
appellant in this petition, but it is understood by the parties 
thet Che Boo.ii has no enforcer.ent power over the agreement in 
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this instance because the matters raised by the appellant are 
not within the jurisdiction of the Board. 
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:tinq Chief/ Enligted Personnel rfetnagement 



22- SIGNATURE OF OFFICER AUTHORIZED TO SIGN 






AUTHORITY AND REASON OTAG ORD 117-541 DTD 21 JUN 94 

X: 260 CALIF M/VC & PARA 8-27w NO? 60O-200: FAILURE TO REPORT ID ANNUAL MUSTER 



><ARACTER OF SERVICE 

•rflABLfi 



25. TYPE OF CERTIFICATE USED 
NGE FOFi^ 55 



2«R£ENliSTM£NT ELIGIBILITY 
RE CCDE: 1 



O REQUEST 



□ DECLINE COriES OF MY NGB FORM 22 



INITIALS 
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PTTKY 


POStTtON TITLE 

r A c R I E ^ 


(^70] 


FINALRATING ' 

70.2 


POST OFFICE OR (NSTALU*T)CN 

LAS VFEG^S ^iv 

;30 \ QQ-Qooq 


AREA OFFICES SELECTED 

■-^ 1 5 I :> 


T;E SREAKEflS 

i 


PART FAILED 


TYPE OF EXAMINATION 


SASIC RATING 

70.7 


VtrgRAN 
POINTS • 


WfltTTEN 


EXPEHIENCE 


TYPING 


DICTATION 


ENTRANCE 


IN SERVICE 


SPECIAL NOTES 


A00RES5 iNo.. Strerl. Cxy. St»re snd ZtP Cadet 

'-01 ^4^pTM LAS V3GAS BLVD 

L '^^ Vf=GAS MV 


q o 1 1 


SOCIAL SECURITY NO 


DATE Of 8IHTH 


DATE OF EXAMINATION 


INSTALLATION 
NO 

•7 1- 4qqri 


DATE NTAC MAILED 


DATE NAME ENTErteo 
ON REGISTER 



PS Form 591 2-A 
June 1979 ^^'^ 



O'li.QAS^l 



» ALL APPLICANTS IN A COMPETITIVE EXAMINATION MUST ATTAIN 
A RATING OF 70 BEFORE VETERANS PREFERENCE IS ALLOWED. 



/ALPHAa6TtCAL\ 
* COPY * 



TOO ^ 



RECORD CARD 



NAMg I f^c Yr\ 
o r r K V 



POST OFFICE OR INSTALLftTtCN 

L >^ v"';^^ 



POSITION TITLE 

CLF^K 



['^•^-y) 












PART FAILED 



WRITTEN 






SPECIAL NOTES 



EXPERIENCE 



AREA OFFICES SELECTED 



^\ '"^6 1 ^ 



FINAL RATING 

70 .^ 



T;6 BREAKERS 



TYPE OF EXAMINATION 



ENTRANCE 



SASIC RATING 



7.->.? 



VETERAN 
POINTS • 



Y 



ADDRESS (No., Sneer, City. St^te *nd ZIP Codel 

\ " •" 1 VO P '^^ LAS V - r..\ S "^ L V"^ 



SOCIAL SECURITY NO 



^ >4. A - 7 ][ - o /^ ? 2 



NV Rc ] nx 



PS Form 
June 1979 



5912-A 






DATE OF BIRTH 



) 1 -=;q 



DATE OF EXAMINATION 



0/i./n7/GP 



INSTALLATION 
NO. 



17-4P^O 



DATE NTAC MAILED 



04/?4/q<^ 



• ALL APPLICANTSIN A COMPETITIVE EXAMINATION MUST ATTAIN 
A RATING OF 70 BEFORE VETERANS PREFERENCE IS ALLOWED. 



DATENAME ENTERED 
ON REGISTER 



/ALPHABETICALi 
* COPY f 



1 r. 7 



9 y r t< V 



"j^'«\^^^^ 



01 ^.„^ 



POST OFFICE OR INSTALLATICN 

L ^S V-GAS 



RECORD CARD 



POSITION TITLE 



f ^yn ) 






PART FAILED 



WRITTEN 



SPECIAL NOTES 



EXPERIENCE (TYPING 



DICTATION 



AREA OFFICES SELECTED 



'"»l O.f 1^ 



TYPE OF EXAMINATION 



ENTRANCE 



IN SERVICE 



FINAL RATING 

70.-' 



T;e BREAKERS 



BASICRATING 



70.2 



VETERAN 

POINTS • 



?f^»L,,:^ 



ADDRESS //Vo. Sffeef. C^ty. Sate ind ZtP Code) ~ " ' 



■■: rTFl ;V 



^'2^ 



'-/-■ 



^{T PS Form 



SOCIAL SECURITY NO 



DATE OF BIRTH 



DATE OF EXAMINATION 



^^. /-» rz-^p 



INSTALLATION 
NO 



7 1 - A n :i '> 



DATE NTAC MAILED 



^/r/p/./r.rx 



DATE NAMC G\rc,~CD 
ONRECISTER 



t;QlO.A 



» ALL APPLICANTS IN A COMPtriTIVE F )f « 



I ^ a -r ) *-t fc, 
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'^ ICKY 



POST Off IC€ on INSTALLATION 

LAS VEOS 



POSITION TITLE 

DIS^^iqUTION TLF^K maCh. (470) 



MV 



PART FAILED 



EXPERIENCE (TYPING 



SPECIAL NOTES 



DICTATION 



AREA OFFICES S6LECTE0 



ni 06 1 




t;e breakers 



TYPE OF EXAMINATION 



ENTRANCE 



llN SERVICE 



BASIC RATING I VET£H^^^ 
POINTS • 



ADDRESS Wo.. J?r«r, Oty^ Sure jnd ZIP Cod^i ~ ' 



SOCIAL SECURITY NO 



S/^A-7 T-n^l 7 



DATE OF aiRTH 



1 ]-S^ 



PS Form 
June 1979 



DATE OF EXAMINATION 



^4/07/or| 



INSTALLATION 
NO 



3l-4q.'^o 



DATE N7AC MAILED 



r)4/''4/95 



59 12- A 



# ALL APPLICANTS IN A COMPETITIVE EXAMINATION MUST ATTAIN 
A RATING OF 70 BEFORE VETERA N*S PREFERENCE IS ALLOWED. 



DATE NAME ENTEREi 
ON REGISTER 



/ALPHABETrCAL 
^ COPY 



on/;oAS:?i 


nnoi 




RECORD CARD 












o\r}(iy 


POSITION TITLE 


FINALRATING 

LMELTr.TPL*! 


POST OFFICE OR INSTALLATION 

nn^^ oc-Qoqq 


AREA OFFICES SELECTED 


T;E BREAKERS 


PART FAILED 


TYPE OF EXAMINATION 


BASIC RATING 


VETERAN 
POINTS ♦ \ 


WRITTEN 


EXPERIENCE 


TYPING 


DICTATION 


ENTRANCE 


IN SERVICE 

y 


SPECIALNOTES 


ADDRESS //Vo., Street, dry, Stste tnd ZIP Code) 


SOCIAL SECURITY NO 
c 4 ^-^ — 7 ] - O A 1 7 


DATE OF BIRTH 

1 1 -^P 


DATE OF EXAMINATION 


INSTALLATION 
NO 

^ 1 - ^ Q o n 


DATE NTAC MAILED 


DATE NAME ENTERfeD 
ONREGISTER 

i 



June 1979 



» ALL APPLICANTS IN A COMPETITIVE EXAMINATION MUST ATTAIN 
A RATING OF 70 BEFORE VETERAN'S PREFERENCE IS ALLOWED. 



/ALPHABertCAiLx 
^ COPY ' 



-^^^^OAS 9 1 '^00 '^ 



RECORD CARD 



NAME J AT *<n 
o T r :< V 



POST OFFICE OR INSTALLATION 

I AT \t r *^. \^ 



POSITION TITLE 



(4-7n ) 






PART FAILED 



EXPERIENCE 



SPECIALNOTES 



TYPING 



OtCTATlON 



AREAOFFICES SELECTED 



^ 1 OS 1 



TYPE OF EXAMINATION 



IN SERVICE 



FINALRATING 



T;E BREAKERS 



aASiC RATING 



VETERAN 
POINTS ♦ 



■:/ 



AO0fl6SS//Vo, Street. C>l¥. Sute dnd Z'P Codel 

I * <- \f c r ^^ c 



•v 



M 71 






SOCIAL SECURITY NO 



r:/^t_-ii-i^ 



DATE OF BIRTH 



DATE OF EXAMINATION 



INSTALLATION 
NC 



1 } ^.^"^ ^ '^. 



DATE NTAC MAILED 



:^/^/->4 ^'^'^ 



OAfE NAME ENrERt-: 
ON "EOI^T^P 



f^Sf^Ofm 5912-A 
June 1979 



# ALL APPLICANTS IN A COMPETITIVE EXAMINATION MUST ATTAIN 
A RATING OF 70 BEFORE VET ERA N'S PREFERENCE IS ALLOWED 



ALPHABETICAL j 
COPY 
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'^' 



!9^( 



no^OAS7T 






oon ^ 



RECORD CARD 



pOST OFFICE OR (NSTALUMICN 




PS Form com a 
June 1979 ^^^^'^ 



*:^;::^'^^;— -----^^;;^..,._ 



/ALPHABETICALt 

* copy f 



rWr 



:A» 
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Department of Vetef . AFr- ;rs 

Medicaf Center 

1700 Vegas Drive 

Las Vegas, NV 89106 



October 1 6, 2002 "" "'^'^ "^'^' ^''■' 

Re: Ricky Jacko 




SSN: 546-31-9142 



To whom this concerns: 



r; "^* *=^"»cy and intell^M^'X"" ^'7'°-' °'''^^° ^' *=-°da^^ severe 
Sincerely. 



GustaveE.Krauss,MBA,MA 

St'rff nt™^''''°"^ C""^"I Counselor 
State of Ohio #£-0001359 

PTSD Services 
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Department of Veteif Af;-„;rs 

Medical Center 

1700 Vegas Drive 

Las Veaas, NV 89106 



October 16,2002 



To whom this concerns: 



In Reply Refer To: 

Re: Ricky Jacko 
SSN: 546-31-9142 



n- H /p-^c'^? I' "'^'"^ """ '° "^""''^ ' '"""' =" ^'' behalf concerning Post Traumatic Stress 
Disorder (PTSD). This .s to infomi you that Mr. Jacko has been diagnosed in July 2002 with 
chron.: PTSD by the PCT PTSD Team at th. Sou-hem Nevada Healthcare System, Las Ve.as 
N V. He ccntinues tc receive treatment at ihs faciiity. ' " ' 

M r ^'' ,^n^^° e'^Perienced events of extreme stress while on active military duty in U S 
Navy from 1 976- 1 980. He continues to expenence symptoms of PTSD at the moderate to severe 
evehn both frequency and intensity of the symptom. He remains in the early treatment stage 
for PTSD and the seventy of the PTSD symptoms are expected to remain unchanged for the 
loreseeable near future. 

If additiona] information is needed, please feel free to contact me at 702.636.3000 x4415. 

Sincerely, 

/ ■ / 

Gustave E. Krauss, MBA, MA 
Licensed Professional Clinical Counselor 
Slate of Ohio #E-0001359 
PTSD Ser\'ices 



